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FEDERAL MOTOR CARRIER SAFETY REGULATIONS
WAl VERS, EXEMPTI ONS AND PI LOT PROGRAM

MR, BRENNAN: Good norning, everybody. Wl cone to
the Departnment of Transportation, Federal H ghway
Adm nistration O fice of Mtor Carriers.

My nane is Paul Brennan. I'm the director of the
Ofice of Research and Standards and this is Jill Hochman
who is the director of planning and custoner liaison. I
ki nd of stunbled over that.

W're here today to conduct a public hearing or
neeting on an issue that has come up in the TEA-21, the
Transportation Equity Act for the 21st Century, which was
enacted on June 9th.

It's kind of a nmonunental piece of |egislation.
It authorizes our new federal highway program for the next
six years and it has many provisions in there of interest.
But today we're going to limt our interest to one section
whi ch is Section 4007.

And 4007 provides authority for waivers,
exenptions and pilot denonstration projects. W believe
it's a rather significant piece of legislation and it's a
significant piece of our program our Mtor Carrier Safety
Program because it gives us the kind of research -- or we

think it will give us the kind of flexibility we need to
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craft a better set of rules and continually review the rules
and inplement new and energing technol ogies and things into
the rules.

So we are looking forward to inplenenting it. W
have a direction in the bill, in the act, to inplenent
wi thin 180 days, which we have kind of conputed out to be
Decenber 6th.

So we do intend to have the rule conpleted by
Decenber 6th. W began to craft a notice of proposed rule-
maki ng, and we decided that it would be a good idea to have
this first opportunity to hear what other people nmay have
percei ved as being contained in this new authority.

Just a little background. Ve first got our
authority through the 1CC, when we were the ICC back in
1935, and that kind of just gave us broad general authority
to regulate -- which included the inherent authority to
wai ve and exenpt from those regul ations.

Actually, it wasn't until 1984 when Congress
addressed the issue of waivers and exenptions and, although
sonme people say that that gave us the power to waive sone of
the regulations, in essence | believe it really severely
restricted our ability to waive regulations because it
didn't provide the standards or SOme criteria upon which we
woul d issue these waivers.

W also had simlar legislation in 1986 regarding
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the comercial driver's license, and it adopted similar
| anguage -- the sanme | anguage as fromthe 84 Act.

So in this act, this new expression of our waiver
authority, it provides for three different kinds of
exceptions fromour rules.

One is the very short-term waivers, kind of
exigencies to take care of kind of mnor events -- or maybe
they're major events when they occur, but mnor events in
ternms of our regulatory schene so that we could waive the
regul ations for short-term

So that exanple | think they used in the
| egislative history is a circus comng to town and they may
get the circus vehicles fromthe train station down to the
arena, and they don't necessarily neet all of the standards
in our regulations -- that kind of thing

So it's a kind of a short-term project, up to
t hree nonths. And then there's the exenptions, and the
exenptions is the longer term two-year, but renewable for
anot her two years.

And those would be nore in the way of leading to
sonething or taking care of a tenporary situation which may
last for a fairly long period of tine.

And then the third area is the pilot denonstration
projects, which are also leading to sonething. And it kind

of fits in wth our approach, our new approach
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Qur zero-based approach to regulations is that we
don't really want to regulate through waivers and
exenptions, we want to regulate through regul ations and we
want to change and anmend the regul ati ons when they're
necessary to be amended and changed, and not try to rule by
exception.

So we really think that this is right in line with
the thinking of the agency now, that we want to eventually

or we want to get things into the regul ations and
permanent regul ation as quickly as possible.

So the exenptions process is begun by a request
from the outside. The pilot denonstration projects is begun
by internal initiative. O course, | don't think that's
necessarily nmutually exclusive.

I think that we could probably pronpt sonebody to
ask if we had to -- wanted to initiate an exenption. O we
could in fact respond to sonebody's asking by initiating a
pi |l ot denonstration project.

But that's sonething that we nmay hear coments
about . Anyway, SO | don't know of any further background
necessary. W will be here all day. W wll be here to
share any information that we mght have with you.

W have not proposed anything yet. W have not
begun to draft a proposal -- well, Wwe have begun to draft a

proposal ; | shouldn't say that.
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But we have not decided on any kind of content,
full content of the proposal. W're just kind of drafting
the outline. W intend to get it out pretty quickly after
this.

W will accept the conments today, whether you
have it orally or in witing. W do have a stenographer --
well, | guess we'll call you a stenographer -- to take down
the comments that are nmade and we will accept any witten
conmrents that you want.

The docket will be open for -- how nmuch | onger?

A PARTI Cl PANT:  Today.

MR.  BRENNAN: Today. Cl ose of today. CGet your
comments in. If we do get late comments in, we generally
accept late coments as |long as we have not nade a decision
by the time we receive those coments, and we certainly
haven't nade a decision yet.

So are there any questions?

(No response.)

MR BRENNAN:. Wthout further ado then, we wll
call our first witness. And where's our list? Rob Abbott
from the American Trucking Associations. No? Dave Gsiecki

speaki ng for Robert Abbott.

Let the record show that M. Gsiecki has submtted

a copy of his coments.
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AMERI CAN TRUCKI NG ASSQOC!I ATI ON

MR OSI ECKI : Good nor ni ng. | have to admt |
didn't know | was the first one up this norning, but I
certainly am prepared, | believe.

My nane is Dave Gsiecki, and | amthe vice
presi dent of safety policy for the American Trucking
Associ ations, Inc. As you may know, ATA is the national
trade association for the trucking industry.

W're a federation which includes nore than 3,000
direct notor carrier nenbers, 50 affiliated trucking
associations -- one in every state -- and 14 trucking
segnent - speci fic conferences.

As a federation, we represent every type and cl ass
of notor carrier in the country. Conbi ned with our direct
menbership, we are a federation of over 35,000 nenber
t rucki ng conpani es.

We appreciate the opportunity to be heard today,
and would like to thank FHWA for scheduling this public
nmeet i ng. As the agency realizes, the issue of regulatory
wai vers and exenptions has generated substantial interest in
the recent past.

One of the reasons for such interest is the
attenpted inplenentation of previous waiver authority by the
agency.

We support the new authority granted to FHWA in
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Section 4007 of the recently enacted TEA-21. The agency
unquesti onably should have the flexibility to grant short-
term wai vers and | onger term regul atory exenptions when the
need is justified and when highway safety is not

conprom sed.

Judi cial and agency interpretations of previous
wai ver authority were sinply unworkable, and we are pleased
t he agency has gained this new, nore realistic statutory
| anguage.

In addition, Federal H ghway should have the
ability to pronote and test regulatory alternatives as part
of controlled pilot prograns. Pilot prograns initiated
under this authority hold real promise for the future
devel opment of nore performance-based regs, and the trucking
i ndustry is anxious to work with Federal H ghway to devel op
and inplement prograns that could hold real promse for
i mprovi ng hi ghway safety.

W agree that waivers and exenptions should be
granted j udiciously. This new authority gives Federa
H ghway the ability to test alternatives or to address
speci al circunstances.

The authority should not be used to grant
exenptions sinply for the sake of regulatory relief. W
anticipate that sone industry segnments may request relief

during their busy seasons. W would oppose, as we hope the
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agency would, such exenptions.

W are very encouraged by the neeting today to
di scuss the thoughts and ideas that will assist you in
i mpl ementing this authority. W hope, however, that the
information provided today does not result in any
unnecessary delays in the devel opnment and publication of
procedural regulations.

And | was encouraged to hear, as an aside, that
you plan to issue the procedural regs, at least in a notice
format, soon after this neeting.

The six-month tine frame established in TEA-21 for
i mpl ementation of the procedures is realistic and we
strongly encourage Federal H ghway to beat that deadline.

At the outset, we also want to stress our belief
that TEA-21 is clear in terms of its distinctions between
wai vers and exenptions, as you indicated. And the
di stinction was made for obvious reasons, which I wll
di scuss briefly in a few m nutes.

The Act was also clear in establishing sone
m ni mum procedures that must be included in the regs issued
by the agency. But as FHWA's notice on this issue correctly
points out, there are a few procedural areas that are not
addressed in the |egislation.

And | hope to provide sone useful information in

nmy statenment here today and in the witten coments which |
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have placed in the docket.

However, | want to stress both now and later in
these comments that Federal H ghway should not attenpt to
start from scratch in devel opi ng these procedures. There
are existing procedures in use that have served government
fairly well.

Federal H ghway should use its recent and |ess
than successful experience with its "10 to 26" denonstration
program to hel p guide the developnent of procedures that
will apply to pilots.

In other words, Federal H ghway doesn't have to,
nor should it try to, reinvent the wheel. Rather, it should
rely on feedback from recent experience and on existing
procedural nodels as it noves forward.

I'"d like to touch our thoughts and ideas on the
procedural rules thenselves now  Federal H ghway has a
hi story of devel oping safety rules that are very
prescriptive and that are enforced through verification of
conpl i ance.

This is not a criticism just a statenment of fact.
Recently, however, the agency has begun devel opi ng programs

and 1’11 distinguish prograns from regulations -- such as
Safestat that attenpt to neasure @ Motor carrier's on-road
saf ety performance.

And while the agency's regul ations nay always
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i ncl ude some prescriptive requirenents sinply because of the
nature of regul ation, when devel oping any new rul es Federa
H ghway should attenpt to nake them perfornmance-oriented
wher ever possi bl e.

And in this case, we encourage the agency to build
performance criteria and performance neasurenents into these
rul es. Exanpl es of such criteria are appropriate recordable
accident rates -- DOT-recordable accident rates, that is --
and driver or vehicle out-of-service rates.

And | also might add, although it's not in the
witten coments at this point, the driving history and
driving record of drivers, We believe that that's a fairly
good predictive neasure of future performance of driving.

However, maybe nore than anything el se, the
procedural rules should be sinple and straightforward. |
mentioned that there are nodels that FHWA can use. The
Research and Special Prograns Adm nistration naintains an

exenpti on program governed by relatively straightforward

pr ocedur es.

The regs address the application process,
including the applicant's exenption justification, RSPA’s
application evaluation process, and other issues.

Wil e RSPA’s procedures may not be entirely
applicable for Federal H ghway and in sone cases may be nore

detailed than is necessary, We believe they are relatively
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si mpl e and under st andabl e and wor kabl e.

They address the necessary procedures, and we know
that they have served both the industry and the government
fairly well, as | indicated. W believe you should review
those procedures, speak with RSPA officials, and borrow
those elenents that you believe are appropriate and have
wor ked.

I'"d like to touch on the waiver issue briefly. As
| mentioned above, TEA-21 nmade a clear distinction between
wai vers and exenptions. Wth respect to waivers, since they
are for a short duration and are intended to be limted in
scope to address unique circunmstances, there should be fewer
entry hurdles for applicants, as well as |less nonitoring by
t he government.

Applicants should be required to describe the
circunmstances that nake their operations so unique as to
support a limted waiver, and why there is a reasonable
public interest -- because that is one of the legislative
tests.

Applicants nust also be required to describe the
safety controls that will be put in place in order to
mtigate any potential safety concerns. And since waivers

will be Iimted in duration, Federal H ghway, as |

i ndi cated, should limt the anmount of nonitoring or

reporting invol ved.
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And we believe in sonme cases naybe there is no
reporting and nmaybe there is no nonitoring, depending on the
ci rcunst ances.

I'"d like to address how Federal H ghway shoul d
handl e wai vers by describing sonme recent real life exanples
of sone candidates for some waivers, and why they probably
neet the new statutory tests.

And while I won't go through the entire paragraph
here, because you' ve already nentioned it, one of the recent
exanmples is this traveling carnival conpany that was
nmentioned, | believe, in the legislative history.

Essentially the conpany noves all of its carnival
equi pment on the railroad, goes to different cities. From
the rail yard to the setup location for the carnival is a
matter of mles.

The conpany has antique trucks that don't
necessarily meet the regulatory requirenents. They nove in
slow, in parade-like fashion, in some cases even being
escorted by the local police.

And we believe that that's a specific exanple
where it neets the tests for a waiver, @ limted, short-
dur ati on wai ver. And as you may know, When that request was
posed to Federal H ghway, Federal H ghway did not have the
ability to issue that particular waiver. Now we think you

do.
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Anot her exanple is the recent case of a retired
five-star general who wanted to show his support for the
trucking industry which had made a contribution to the
general's favorite charitabl e cause.

During a nedia event, the general w shed to
operate a truck for a few blocks. The general did not have
a CDL and needed a CDL waiver to operate the truck legally
for those few bl ocks.

Al of the elenents to neet the waiver test were
there. And the waiver was for a limted duration --
literally, a matter of minutes; it was unique because five-
star generals don't often desire to drive large trucks; and
safety concerns were addressed by having a properly licensed
driver ride with the general.

And al so, some of the streets in the local area
wer e bl ocked of f. So the public interest test was net as
well, due to the nature of the event.

My objective in providing those exanples is to
illustrate that sone legitinmate waiver requests can probably
be acconplished in sinply one or two pages of information.

I wanted to nmake it clear that the conditions attached to
wai vers can and shoul d vary, depending on the regulation
bei ng wai ved.

Federal H ghway should be sensitive to the

different types of legitimate requests it may receive, and
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devel op sinple procedures that pronote safety, provide
flexibility in the nunber and type of conditions and
nmoni toring i nposed, and allow the interested parties to
apply for and conply with the waivers without having to hire
two attorneys and a couple of safety consultants to do so.

Additionally, because of the way in which regs are
witten, enforcenent of them does not always neet their
intent. Cearly, the intent of the regs is not to regulate
scenarios like the ones | just described.

However, strict reading of the law requires the
affected parties to conply. This new authority gives
Federal H ghway the tools to address these specia
ci rcunst ances.

Now |'d like to touch on the exenption issue.
Federal H ghway was given fairly clear direction on the
exenption procedures in ternms of application information
revocati on procedures, notification procedures, et cetera.

The Act nakes it clear that the person applying
for the exenption is responsible for analyzing the safety
i npacts the requested exenption could cause, and for
describing the specific counterneasures the person or
persons woul d undertake to ensure an equivalent |evel of
safety.

| want to voice ATA’'s strong support for this

appr oach. Federal H ghway should not attenpt in the
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regul atory procedures to list or define the safety
counterrmeasures that could or should be used by potential
appl i cants. That would limt the creativity and thought
processes of the applicants thensel ves.

FHWA shoul d, however, consider providing exanples
of such counterneasures, and should also stand ready to
assi st the applicants by providing information on the types
of safety inpact analyses that m ght be included in an
application.

However, because the exenptions may be issued for
periods of up to two years, which is, of course, a
distinction from the waivers, there should be conditions
pl aced upon the hol der of the exenption for the purposes of
effective nonitoring by FHWA

For exanple, an exenpted party might be required
to maintain a DOT reportable accident rate that is at or
bel ow t he national average. Federal Hi ghway m ght also
require that the conpany report its accident rate on a sem -
annual basis, for exanple.

O in the event that the party already naintains a
rate well below the national average, the governnent could
pl ace reasonable upper limts on that rate, and if exceeded,
could trigger federal action up to and including a
revocati on of the exenption.

Alternatively, the government mght require the
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party to file descriptive reports with the agency anal yzing
the effectiveness of the conpany's safety counterneasures.

In addition, Federal H ghway shoul d consider what
| would call "triggered" reporting. That is, an exenpted
party mght be required to file a report with the agency
only if certain events occur.

For exanple, if the conpany has an exenption from
a vehicle conponent regulation and its vehicle out-of-
service rate clinbs, let's say, up to the national average,
that could trigger a particular reporting requirenent that's
spelled out to the applicant.

There are nmany possible terms or conditions that
m ght be placed on a conpany receiving an exenpti on. These
conditions should vary, depending on the nature of the
exenpti on. And once again, | want to enphasize that Federal
H ghway should not attenpt to define these by regul ation.
They nmust be determi ned on a case-by-case basis.

Renewal procedures for exenptions should be,
agai n, unconpli cated. If the party to the exenption has
conplied with any conditions inposed by FHMA -- for exanpl e,
reporting certain information on a regular basis -- and the
party continues to neet the original application criteria,
and the exenption has resulted in an equivalent |evel of
safety, the party should be eligible to renew the exenption.

Once again, | would suggest that the RSPA
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procedures can be used as a nodel. FHWA al so requested
information on how state conpliance and enforcenent
personnel mght be notified of exenptions or waivers. That
was aquestion witten into the notice

Notification through the Federal Register is
insufficient. We suggest that Federal H ghway notify
directly the primary commercial vehicle enforcenent agency
in each state about each waiver or exenption

W woul d suggest that the notification letters
sent to each state agency include a statenent referring to
the mandatory preenptive effect of the waiver or exenption.

Each wai ver or exenption m ght be assigned a
nunber, and each party receiving an exenption could be
i ssued a docunment with the nunber. These identification
nunbers could allow the enforcenent personnel to do their
jobs effectively.

I"d like to touch on the pilot programissue
before | wap up. VW're very supportive of your new
authority pilot program As | stated earlier, the trucking
industry truly believes that the authority provides FHWMA
wth a real opportunity to inprove safety by advancing
specific safety prograns and counterneasures in pilot
progr ans.

In order to advance the agency's safety goals,

however, FHWA must be willing to provide exenptions to
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specific regs in order to advance the alternative regul atory
and even non-regul atory approaches.

In fact, ATA is very interested in cooperatively
participating with the governnent to inplenent operationa
tests, just as an exanple, of fatigue managenent
t echnol ogi es under this pilot program authority.

As you might be aware, the 1998 DOTI Appropriations
Act spoke to this issue, but a program has not been fully
i mpl ement ed because of the regulatory exenption issue. The
sooner FHWA formalizes procedures for exenptions and pil ot
prograns, the sooner these critical technologies can be
tested in real-life trucking operations and FHWA can conply
with its congressional direction.

I want to reiterate, however, that the Act clearly
establishes the type of information that should be sought by
the governnent from parties interested in participating in
such prograns.

The procedures shoul d be devel oped around these
el enents, these statutorily-defined el enents and the
governnent should initially place the responsibility on the
requesting party to develop an appropriate safety "plan" and
to identify what data should be reported.

However, of course, Federal H ghway woul d have to
be actively involved in the devel opnent of each program

because of its obligation to collect data, to analyze it,
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and then ultimately to report to the Congress at the
concl usi on of each pilot project.

As with exenptions and waivers, the terns and
conditions should differ, depending on the nature of the
program therefore, the regulatory procedures should not
limt the possibilities by attenpting to define them

In wapping up, |'d just like to again reiterate
that ATA supports the additional flexibility that the
governnent now has to initiate prograns and to issue waivers
and exenptions, and we are certain that the agency wll use
the authority judiciously.

But, we encourage FHWA to do just that -- to use
it. The first step to doing so is promnulgating sinple,
under st andabl e procedures to spell out the process for
interested parties.

W want to assist the governnent in any way we can
because we truly believe there are real opportunities here.
Thank you again for the opportunity to be heard, and we | ook
forward to the expedited agency action on this issue. And
I'11 be happy to attenpt to answer any questions you nay
have.

MR, BRENNAN: Thank you very rmnuch. I just had a
little question. You have focused nost of your conmments on
what a notor carrier mght expect or what the industry might

expect . Do you have any --

Audio Associates
1-301-577-5882




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

MR OSl ECKI : That's ny | ob.

MR BRENNAN: Right. Do you have any thoughts on
how this mght be handled for individuals, specifically wth
CDL wai vers?

MR OSlI ECKI : Yeah, and that's why | sort of went
to the aside earlier and tal ked about the historical driving
record, because | believe that that has -- and | think there
is sone research which shows that that has some rea
predictive ability to it.

In other words, if a person, whether they're a CDL
driver or not, if they have past violations on their record,
what ever those violations are, that has sone predictive
validity in terns of what their future safety experience on
t he hi ghway m ght be.

So | think, at least in ternms of what you nmay | ook
at when individual drivers apply for waivers or exenptions

they wouldn't necessarily be pilot prograns, | don't
t hi nk. But that would be certainly one thing that | would
think you would want to |ook at and focus, maybe not
entirely but a lot of effort in collecting and anal yzi ng.

M5. HOCHVAN:  You nade one statenment -- this has
been ringing so | noved it over; sorry. You nade one
statement that | just wanted sonme clarification on

You nmade the statenment that our authority for

granting exenptions shouldn't be used sinply for the sake of
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regulatory relief. So I'mjust trying to get a good
under standi ng of what you believe it should be used for

MR OSIECKI: Well, in making that statenent |
neant that -- and | followed it up by suggesting that there
are peak seasons, whether it be an internodal operation or
an agricul tural operation.

And we don't think just because there are peak
seasons or down-tinme seasons that that wants regul atory
relief. Now, you may know that there are sone sort of peak
season exenptions already in the regul ations.

But we don't support that solely as a
justification. There have to be other sort of factors there
whi ch might include -- and I'm trying to think of a good

exanple as | sit here.

But it mght include unique circunstances. For
exanple, a particular conpany has -- a particular area of
the conpany -- let's use the internodal exanple. The Uni on

Pacific Railroad has had a ot of troubles in the recent
past and that has affected the internodal drayage comunity.

Now maybe, at least in a waiver situation -- |
don't know about an exenption situation, but a waiver
situation, a limted exenption could -- a limted waiver
could be put into effect because of the transportation
crisis in this country.

That's a unique circunstances. The Union Pacific
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doesn't go down the tubes very often, at least not lately --
not in the past, but lately it has. So that might justify a
wai ver.

Again, beyond that | don't know if | can think of
a good exanple, but that's a transportation crisis which
obvi ously inpacts the econony significantly. So | think
that in ternms of its uniqueness that could justify a limted
three-nmonth waiver, just to nove the freight wherever it
needs to get to.

MR BRENNAN: Okay, thanks very nuch, Dave.

MR OSI ECKI : Thank you.

MR BRENNAN: Next speaker is Susan Pikrallidas.

AVERI CAN _AUTOMOBI LE  ASSOCI ATI ON

MS. Pl KRALLI DAS: Good nor ni ng. | am Susan
Pi kral | i das, nanaging director for governnent relations at
AAA and with ne today are two representatives from AAA
cl ubs:

Kevin Bakewel|, vice president for public and
governnent relations at AAA Auto Club South, and Dan Beal,
manager of public policy devel opnent for the Autonobile O ub
of Southern California. And he's also here representing the
AsA Western Conference of O ubs.

Their presence here today signifies the inportance
AAA places on this as an issue of national significance.

AAA is pleased to participate in today's public meeting

Audio Associates
| -301-577-5882




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25
concerning inplenentation of Section 4007 of the
Transportation Equity Act for the 21st Century, specifically
t hose provisions governing waivers and exenptions from the
Federal Mdtor Carrier Safety Regul ations and those
aut hori zing pilot prograns.

AAA is an organization of nore than 40 mllion
menbers who conprise notorists and travel ers throughout the
nation. It is probably safe to say that nost of our nenbers
have never even heard of "waivers, exenptions, and pil ot
prograns. "

And we know our nenbers val ue the goods and
services delivered to them by trucks. But we also know that
our nenbership is increasingly concerned about the
interaction of cars and big trucks on our nation's roads and
hi ghways.

Therefore, on behalf of our nenbers, AAA believes
it is inportant to assist FHWA in devising effective
regul ations to inplenent its authority to grant waivers and
exenptions, and to conduct safely-constructed pilot prograns
i nvol ving notor carriers.

It wll cone as no surprise that AAA believes the
primary consideration in inplenmenting these prograns shoul d
be safety -- increased safety for both notorists and
truckers.

Congress agrees with that ordering of priorities,
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as is evidenced in the conference report's |egislative
history to TEA-21, which states

It is expected the Secretary would issue
regul ations to provide that safety would be the primry
consideration in deciding whether any waiver or exenption
shoul d be issued, or any pilot programinitiated.

AAA is confident that safety also is FHWA's
primary consideration in inplenenting Section 4007.

Beyond safety, 2AAA believes the agency should enbrace two
addi ti onal goal s: partnership with the states and outreach
or conmuni cati on.

The inpact of these programs will be felt in
states and conmmunities in various ways, including inmpacts on
safety, law enforcenent, and perhaps even on transportation
i nfrastructure. TEA-21's preenption clause, in particular,
has the potential to have serious inpacts on states.

Moreover, states may al ready have inplenented sone
formof the waiver, exenption, or pilot programinitiatives
bei ng considered by FHWA and therefore have val uabl e
experience to share. In addition, the interests of
nei ghboring states mnust be considered.

Wi vers, exenptions, and pilot prograns should not
be used to pressure adjacent states into requesting simlar
pr ogr ans. Therefore, AAA strongly urges that FHWA invol ve

the states as full partners as these prograns are designed
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and i npl enment ed.

AAA al so urges FHWA to err on the side of over-
comuni cation with the public. Al t hough public notice
invites opposition, it also builds confidence and
est abl i shes honest conmunication with those who may be
af fected by a program AAA strongly urges that FHWA give
serious consideration to all public coments.

In short, AAA believes that the safety of the
notoring public can be nost effectively served not only by
acknow edging the statutory authority FHWA has been given to
i mpl ement wai vers, exenptions, and pilot progranms, but also
by working with the agency to ensure that the regul ations
governing these prograns are witten to ensure safety is
given the highest priority.

That will only happen if we give you our thoughts
on how the agency's procedures can provide substantive and
fair opportunity for the public to evaluate proposed
prograns in ternms of their effect on safety.

W assure you that there are likely to be
proposals to which AAA will object. But there also may be
proposal s that we can support, if we believe the procedures
are fair and the agency has made a convincing case that
safety will be served.

The remai nder of AAA’s statenent today wil

address our comments and recommendations particular to each

Audio Associates
| -301-577- 5882




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

of the proposed Section 4007 prograns.

AAA AUTO CGLuB SOQUTH

MR BAKEWELL: | apol ogize to the reporter for
droppi ng the m ke. | hope that didn't damage your eardruns
in any way.

Good nor ni ng. I"'m Kevin Bakewell, vice president

of public and governnent regulations for AAA Auto C ub
South. AAA Auto Cub South serves nore than 3.2 mllion
nmenbers in Florida, Georgia and Tennessee.

I"mgoing to talk specifically about waivers and
exenptions and try to just hit the highlights of our
coments from what we've submtted to you. Regar di ng
wai vers, our first coment in this area pertains to the
critical issue of open, tinmely, and two-way conmunication,
as Susan referenced.

Al though the statute does not require public
notice or cooment, it also does not prohibit this critical
conponent . AAA believes that FHWA should take ful
advantage of all opportunities to commnicate its goals in
nmotor carrier safety and therefore recommends that FHWA
provide formal public notice of waivers.

A notice in the Federal Register would not be
burdensone and would at |east comunicate the public
interest to be served by the waiver. Such notice would also

signal to the public that the agency val ues comunicati on,
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which is so inportant for the public to feel like they're a
part of the process.

We further recomend that FHWA approach states and
communities affected by the waiver again as partners and
provide notice sufficiently in advance so that their
obj ections, recomendations, or concerns regarding the
proposed waiver may be fairly and adequately considered and
make them a part of the process.

AAA also urges FHWA to clearly define the term
"public interest" in its rule inplenenting the waiver
authority. Clear definitions are critical to public
under st andi ng and accept ance.

Moving on to the area of exenptions, AAA
recommends that the regul ations governing requests for
exenption go beyond those required "at a mnimunt in the
statute and shoul d include sonme of the follow ng areas:

The public interest to be served by the exenption;

A clear statenent of the necessity for and purpose
of the exenption;

An analysis of the enforcenment inpacts of the
exenption and, if substantial, how cost recovery to states
m ght be achi eved;

And then identification of the econom c benefits
to participants.

Again, in the area of exenption as well as
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wai vers, AAA urges FHWA to approach the states as partners
and actively seek their comments, recommendations, and
concerns about the exenption's effect in their
jurisdictions.

AAA al so recommends that there be a limt on the
nunber of exenption renewals. Criteria for renewal should
include the person's performance and conpliance during the
termof and exenption. And in support of FHWA's goals,
exenptions should not substitute for changes in |aw or
regul ation.

A Florida situation illustrates this point. And
et me enphasize that this brief exanple is not intended to
di scuss the nerits of any particular program but rather to
illustrate how exenption processes can be pushed further
than their intent.

In Florida, and perhaps in other coastal states, a
truck driver involved in the transport of containerized,
non-di vi sible |oads from ships involved in international
maritime commerce -- very specific criteria -- may obtain
fromthe State DOT what is called an overweight permt.

This is allowed by rules pronulgated by the State
DOT, and in conpliance with the federal guidelines in this
ar ea. This type of permt allows these trucks to carry up
to 95, 000 pounds in those l[imted situations, versus the

standard 80, 000 maxi num
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For the nost part, AAA Auto Cub South has no
problemwith this type of permtting, as it is for a very
specific need and is truly the exception and not the rule.

In recent years, trucking interests in Florida have pushed
the FDOT -- Florida DOT -- in both the rul e-maki ng and

| egi sl ative process -- to broaden the definition of what is
a non-divisible, containerized cargo and also to expand the
i ssuance of overweight permts to all other trucks.

The net effect in this exanple would be tantanount
to raising the maxi mum all owable weight Iimt in Florida to
95,000 pounds. Wien legislative and rule-nmaking attenpts
failed, the trucking interests sued the FDOT in federa
court to have the rule that they pronul gated decl ared
unconsti tutional .

Again, this exanple is not intended to judge the
merits of permtting or of the business interests of any
i ndustry, including the trucking industry. But it does
provide a very real-world exanple of how the process of
establishing exenptions to |laws and regul ati ons can be
pursued as substitutes for those laws and regul ations, which
| don't think anybody wants to happen.

And now I'11 turn it over to ny partner fromthe
West  Coast .

Al ILE B HERN LI FORNI A

MR. BEAL: Thank you, Kevin. I'm Dan Beal. |

Audio Associates
1-301-577-5882




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32
represent the Autonobile C ub of Southern California, but
also the Western Conference of AAA Clubs, which is
essentially every AAA affiliate west of -- including Texas
and Col orado, as well as three Canadi an provinces.

"Il talk a little bit about the pilot program and
the pre-enption sections of the proposed rul e-nmaking under
Section 4007.

AAA recogni zes that the pilot program provision is
a potentially contentions provision of TEA-21. And we
recommend that the pilot program elenents that will be
proposed go beyond those Which are identified in the
| egislation as at a m nimum

So we woul d suggest that the elenments include
a clear statement of the pilot programis goals, what is
i ntended to be denonstrated, and the public benefit to be
achi eved by the goal s;

An identification of the econom c benefits to
participants and the public of the pilot program

And an identification of the enforcenent inpacts
of the pilot and, if they are substantial, how cost recovery
to states mght be achieved.

Secondly, as has been pointed out under the waiver
exenption provisions, AAA strongly urges the agency to
invol ve states in pilot prograns as partners. 1he statute

requires that, other than through public coment, states
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nerely need to be informed of the pilot and of the approved
participants in the pilot.

But because of the highly controversial nature of
this pilot program provision, AAA believes FHWA nust ensure
t hat outreach and communi cation are conplete and forthright.
States should be treated as full partners and participate in
t he design and approval of pilot prograns, and should be
able to identify and anal yze potential enforcenent and
possi bl e infrastructure inpacts.

Also, we urge FHWA to define the term "equival ent”
as it is used in the phrase "a |level of safety that is
equivalent to, or greater than, the level of safety that
woul d ot herwi se be achi eved through conpliance with the
regul ations. "

The conference report legislative history suggests
that "equivalent" describes a reasonable expectation that
safety will not be conproni sed. But that begs the question
of what is nmeant by "reasonabl e expectation.”

Moreover, AAA would argue that achieving an
"equivalent" l|evel of safety is not a proper goal if the
current program or regulatory schene is substandard in
achieving safety, in other words, perpetuating a below-
standard situation

In short, because this phrase as defined in the

legislation is central to FHWA’s ability to inplenment pilot
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prograns w thout facing continued litigation, AAA believes
“equi valent? nust be adequately defined before the
regul ations are finalized.

I"d like to provide a bit of an exanple on pil ot
prograns. It was very inmportant to us in California and
it's an exanple, in our opinion, of how not to inplenent a
pi l ot program

And again, we do not nmean to comment on the nerits
of the proposal. Rather, the intent is to illustrate how
the lack of a clear process and a failure to comunicate
created probl ens.

In 1997, segnments of the industry proposed a
denonstration program of triple trailer use on Interstates
15 and 40 between the Nevada and Arizona borders to the
Barstow Victorville area in California' s Mjave Desert.

From AAA’s perspective, the proposal was flawed
because it did not clearly conmunicate its goals, and
i mportant information was not forthcoming to those who
wanted to assess the proposed project's inpact on safety and
i nfrastructure.

The proposal was ill-defined. Basi ¢ questions
such as participants, nunber of trucks and trailers, cargos,
and the length of the denonstration period were not defined.

Wiat was intended to be denonstrated in the

eval uation of the denobnstration was not defined. Operati ng
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characteristics were not specified, such as operation during
heavy traffic or adverse weat her.

Infrastructure inpacts were not addressed.
Econom ¢ benefit projects were not backed by sound data, and
key information was not provided in a timely manner.

W're not using this exanple to illustrate whether the
California denmo was a good project or not.

In fact, we didn't know enough to eval uate whet her
it was or not. Rather, we believe this illustrates the
pitfalls of poor comunication and regulatory procedures
that do not provide clear statements to the public about a
programis goals or ensure 2 fairly-adm ni stered process that
will gather all relevant data, facts, and views.

On the Preenption Section, we believe that the
Preenption Section very strongly argues for including states
as full partners. States should identify which state |aws
and regul ati ons woul d be preenpt ed.

The Secretary should identify how such |aws woul d
be preenpted, the extent and scope of the preenption, and
the procedures proposed to ensure safety does not suffer as
a result of preenpted state laws. This information should
be nmade available to the public for review and comrent.

And to sunmarize, AAA believes inplenenting
Section 4007 could involve risks. Ve clearly stated to

Congress during consideration Of TEA-21 that this authority
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should be narrowy structured and inplenented under the
strictest guidelines.

We appl aud your decision to hold this public
neeting in advance of formal rul e-naking procedures to give
groups such as AAA an opportunity to guide your thinking.

As we stated at the outset, AAA's primary interest in al
notor carrier regulations is safety.

Congress made clear its agreenment wth that
ordering of priorities, and AAA is confident the Federal
H ghway Admi nistration will strive to neet its
responsibilities in a manner that will also ensure that
safety renmi ns paranount.

AAA al so urges that FHWA approach states as ful
partners in designing exenptions and pilot prograns. States
have a wealth of experience and know edge that woul d be
useful; they also can provide valuable information on the
i mpacts exenptions and pilot prograns would have on hi ghway
safety and enforcenment in their jurisdictions.

And finally, we urge FHWA to communi cate,
communi cate, and commruni cate. It is only when the public
believes it is fully and accurately informed that it is
willing to accept new and unfamliar concepts. And agai n,
we appreciate our opportunity to share AAA's views with you.

MR. BREN-NAN: Thank you very nuch.

M. Bakewell, 1 know your exanple was not intended
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to be a substantive exanple as such, but you don’t envision
here that we have the authority to waive or exenpt parts of
the size and wei ght |aw?

MR BAKEWELL: Certainly not. No, | understand
t hat . But again, it was just an exanple of how the process
tried to be used in a way that was beyond the scope of its
authority. And again, it did not -- it did not succeed and
those rules are still in place.

MR BRENNAN. Just an aside, that you should
certainly take a |l esson from what Congress has told us and
ever yt hi ng. But | don't think we should take the | esson
from Congress as how they inplenment denonstration projects.

M5. Pl KRALLI DAS: W agree.

M5,  HOCHVAN: | do have a question. You' ve all
suggested that we approach states and work with states as
full partner. And so, |I'mwondering if you have any
suggestions on a process or a particular mechani smthat
woul d create that full partnership.

MR. BAKEWELL: I"'mreally nervous about this
m cr ophone.

MS. Pl KRALLI DAS: You should be. OFf the top of
our heads, no, but it's certainly sonething we would be
willing to address. Any way that we could help, we would be
nore than willing to do.

I think perhaps identifying once the exenption
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request is made or whether the request is nmade for a pilot
program or whether it's a pilot program w thin sonething
that's internally proposed by FHW, imediately identifying
the scope of it and where it's going to be effective, what
particul ar states would be involved and perhaps nei ghboring
states, maybe an imedi ate outreach to those states for a
tel econference just to let them know what's bei ng proposed,
what you're consi dering.

And could you in witing or briefly orally discuss
with us would this be a problemin your state. And here are
t he questions we would need to have answered before we could
adequately consider whether it's a good program or an
exenpti on.

Again, |I'msure we'd be willing to provide sone --
during the rul e-maki ng procedure or ahead of time if you'd
like -- sone thoughts about that.

But | think it's initially just letting them --
the ones who -- the states particularly who woul d be
i nvol ved know about it, and an opportunity to identify for
you sonme of the problens they see, and then maybe a nore
formal procedure where they could give you background data
and statistics or information on the effects as you go
f orward. But we'll be happy to provide sone further
t houghts on that if you'd |ike.

MR BRENNAN: Wien you do that, | would Iike you
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to pay particular attention to the Federal Advisory
Conmittee Act. That's just to nmake sure that we can stay
within that while we --
MB. Pl KRALLI DAS: Ri ght.
BRENNAN:  Thank you very much

Pl KRALLI DAS: Thank you.

3 & 3

BRENNAN: Can we take a five-mnute break,
pl ease.

(A brief recess was taken.)

MR BRENNAN: W can resune now. And the next
speaker is Brian Deery from the Associ ated CGenera
Contractors.

Wiile we're waiting for M. Deery, | had two
guestions at the break and | wanted to kind of rmake this a
little bit clear. W have a little bit of a problemwth
requests for exenptions or waivers actually before -- that
were in the agency before June 8th, with the enactnent, the
dat e of enactnent.

What we've done in trying to split the baby is to
say that any application that was received and in process
before June 8th would continue to be reviewed, but what
woul d be issued would be at nost a two-year exenption under
the new | aw

Anybody applying after June 8th would have to wait

until we have the procedures in place under which to file.
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So that's the approach we've taken so far and it was stil
obvi ously necessary to have notice and comment.

I"m sorry. M. Deery?

ASSOCI ATED  GENERAL  CONTRACTORS

MR DEERY:  Yes. Good norning. Thank you very
much for allowing us the tinme to submt sonme comments. |
have sone very brief coments | wanted to submt this
nor ni ng. My full witten testinony has been submtted for
t he docket.

And | am Brian Deery. | amthe senior director of
the highway division at the Associated Ceneral Contractors
of America. AGC is a national association representing
32,500 construction-rel ated businesses, including 7,200 of
the nation's | eading general contracting firns.

Many AGC nenbers use trucks in their construction
operations and are therefore inpacted by the Federal H ghway
Adm nistration's Federal Mtor Carrier Safety Regul ations.

In particular, the hours of service requirenents in these
regul ations inpact significantly on the construction
i ndustry.

AGC believes that the construction industry truck
drivers operate under conditions and in a manner that does
not lead to the fatigue and al ertness problens that inpact
safe vehicl e perfornmance.

Therefore, AGC believes that the hours of service
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restrictions are unnecessary for construction industry
drivers. We recommend that the industry be exenpted from
the hours of service restrictions.

AGC is pleased that Congress has granted FHWA
authority to grant waivers and exenptions to the notor
carrier safety regulations, including the hours of service
restrictions.

Congress has also granted FHWA authority to
establish pilot prograns to evaluate alternatives to
regul ations relating to, or innovative approaches to notor
carrier, comercial notor vehicle and driver safety.

ARC calls on FHMA to use these new authorities to
grant the broad exenption from the hours of service
restrictions for the construction industry. No ot her set of
regul ati ons are considered nore onerous to the industry than
these restrictions and the attendant requirenments that go
along with them

And from our point of view, they have the |east
positive inpact on safety in construction. And as | said, |
gave a detailed -- detailed comments that we've submtted to
the record before on hours of service, detailing why we
think the industry is unique and why it should be exenpted.

W recogni ze that FHWA has had this authority to
wai ve these regul ations since 1984 and we has called on the

agency to do that, but no exenption has ever been granted.
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And from our point of view, no attenpt has ever been nade to
determine the nmerits of the argunents in favor of an
exenption for the industry.

W believe that allow ng such an exenption wl|
have no negative inpact on safety. Many states already
of fer varying degrees of exenptions or nodifications for the
construction industry fromthe hours of service restrictions
for intrastate commerce with no apparent negative inpact on
safety.

W believe there is no reason for this exenption,
that granting this exenption nationwi de would have any
di fferent consequence.

In your notice you have asked for specific
conmrents on how the waivers/exenptions would apply, and
frankly, at this point we are really not ready to offer any
detail ed comments on those issues.

W are convening a panel of our nenbers to address
this, and we hope to submt to you a nore detailed
presentation in the future.

Just a couple of points we'd |ike to nake on your
noti ce:

At several points in the announcenment you talk
about "persons" in a singular sense, rather than as a group
We think that Congress clearly intended that all three of

t hese mechani sns: wai vers, exenptions and pilot programs to
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apply to "groups of persons” and, by extension, we think, to
i ndustry groups.

We think that a broad exenption should be granted
and only those found to be "bad actors" should be excluded
from the exenption.

We believe that a biannual review of safety and
accident statistics should determ ne whether the industry
exenption shoul d conti nue.

And finally, we believe that where there is no
significant increase in accidents, the exenption should
conti nue.

Again, we don't have a detail ed proposal on how we
think an exenption or waiver provision would work for the
i ndustry, but we intend on submtting sonething to you on
that in the future.

MR. BRENNAN: Thank you. I must say, you're a
little premature with your request for an exenption, since
this is for -- this whole hearing or neeting has to do with
the process and not necessarily with the nerits of any
i ndi vi dual request.

But | think you probably know that we are
addressi ng hours of service and separate rule-nmaking. And
that wll be issued -- and | say optimstically -- within
t he next -- probably next two nonths, and you'll have anple

opportunity then to submt your comments on the hours of

Audio Associates
1-301-577-5882




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

44
service rule and how we m ght address or not address that
particul ar issue.

And | think that while the rulebook iS open, we
would like to deal with it in the rule, rather than through
an exenption process.

MR DEERY: Thank you very nuch

MR.  BRENNAN: Thank you.

Kristen Manos.

PETROLEUM MARKETERS ASSOCIATION

M5. MANCS: My name is Kristen Manos and |'m
governnent affairs counsel for the Petrol eum Marketers
Associ ati on of Ameri ca.

PMAA appreciates the opportunity to give oral
comments on this rul e-nmaki ng today. The Petrol eum Marketers
Associ ation of Anmerica represents over 8,000 small business
mar ket ers of petrol eum products across the country.

As part of their business, nost marketers engage
in the hauling and distribution of these products to a
mul titude of custoners, both end users and ultimate vendors.

Because petrol eum products are classified as
hazardous materials under the law, marketers take the safe
transportation of these products very seriously, especially
in regard to regul ations governing drivers' hours of
servi ce.

The Federal Register Notice of Proposed Rule-
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Maki ng on July 29 asks industry to address specific
questions in regard to the new statutory |anguage of TEA-21
for exenptions, waivers and pilot prograns.

Qur interest is in the latter two of these
provi sions, yet the followng comments are specific only to
the pilot program portion of the rule and are organi zed
based on the five questions specifically delineated in the
NPRM

In regard to procedural rules, PMA believes that
for purposes of the pilot project rule, Federal H ghway
Adm ni stration nust develop rules consistent with the
enabling legislation, as well as have the appropriate
procedural elenents for snmooth inplementation of the rule.

The rule should be broken down into seven ngjor
sections. I will touch on three of them not specifically
outlined in the statutory authority. The other four are
those outlined in the statutory authority.

First, Petition to Initiate Pilot Project. A
process should be outlined whereby individuals and/or groups
may petition the agency to initiate a pilot project that is
in addition to the process allowed under 49 CFR 389. 31,
petitions to initiate rul e-making.

Such a petition should contain a |level of detai
about the requested pilot project that would begin to

outline the program el enents of the rule.
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Second is time line. The rul e devel oped by
Federal H ghway Adm nistration should carry with it specific
time franes for action at all |evels of program devel opnent,
although at this time we do not make actual recomrendations
of this nature.

Notice to States: The rule should formalize a
process by which states are notified of the Pilot Project
and asked to participate in the devel opment, inplenentation
and nmonitoring, as this is inmportant in ensuring the safety
of these prograns, extrenely inportant, PMA believes.

In regard to the detail of the regul ation, PVA
believes that rules for the Pilot Program inplenentation
shoul d be specific to the extent that it is clear to the
agency, State and regul ated conmunity what rnust be included
to gain the approval of the Federal H ghway Adm nistration,
yet at the sane time allow enough flexibility in the process
that certain types of projects aren't unduly prohibited
because they are not able to nake a specific show ng or
denonstrati on.

The rules should allow for all types of projects,
including those that are industry-specific, state-specific,
rul e-specific, and/or seasonal or regional in nature.

In regard to conditions that should be attached to
a waiver or exenption or pilot program PMA believes that in

situations where notor carriers are given special treatnent
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under these regulations, including participation in the
Pilot Program that in addition to conpliance with this
rule, they must nmaintain a satisfactory safety-fitness
rating as a condition of participation.

In regard to nmonitoring of participants,
nonitoring of these prograns -- especially Pilot Project
Prograns -- should be done by requiring participants to
submit periodic reports as part of the FHWA Pl an.

Additionally, PMA suggests the Federal H ghway
Admi nistration consider the creation of snmall, program-
speci fic agency appointed review boards consisting of agency
personnel, affected state regulators and industry
representatives, who would be responsible for overal
nmonitoring of an individual program

The review board should be given periodic updates
regarding their specific program as provided by the FHWA
In this way, Pilot Programs will be treated with the utnost
| evel of seriousness, wth neaningful consideration being
given to all aspects of the process.

The review board could al so be avail able to advise
the Secretary at his request as to key elenents of rule
inplementation, in addition to nonitoring, including
revocati on of participation; program termnation; the report
to Congress; and other itens as the Secretary may request.

In regard to term for renewal, PMA believes that
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generally pilot projects should be on a non-renewal basis,
unl ess the agency determ nes that for reasons outside of the
control of the participants, the pilot project was not able
to operate under conditions reasonable for accunul ating
statistically valid data sets. In that instance only should
renewal be all owed.

In regard to state conpliance and enforcenent
personnel being notified, PMA believes that state
participation in the Pilot Program process is crucial to
successful uses of this rule and the post-project data sets
t hat are accumul at ed.

Therefore, a section of the rule promnul gated by
FHWA to inplenment this program should include, as |
nmenti oned before, a formal state notification process for
affected state agencies, in addition to the Federal Register
notice requirements.

In conclusion, PMAA would like to stress the need
for safety and flexibility within this rule to the extent
that all worthwhile Pilot Program ideas are eligible for
consideration, and able to fit within the scope of the
overal | program

As you may know, PMAA originally obtained a
specific pilot project provision in 1995 that allowed a 24-
hour restart for oil heat delivery drivers, conducted in up

to five states over the course of one winter, which was to
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be the winter of '96-'97.

The project failed because of del ayed
i npl ementati on at Federal H ghway Adm nistration, coupled
with an unseasonably warm wi nter. This year PMAA obt ai ned
t he sane | anguage in TEA-21, allow ng the sane project,
conducted over a two-w nter period.

Unfortunately, for political reasons, the
provision was lost in the technical corrections bill; yet
Senat or Chafee and Congressnman Shuster and ot hers have
specifically requested that we use the 31315 (c) | anguage to
acconpl i sh this goal

I have included sone attached |egislative history
that refers specifically to our pilot program that was | ost
and where the conferees asked us to specifically use this
section to acconplish these goals.

As such, | am also submtting the original rule
devel oped by Federal H ghway Adm nistration on January 29,
1997 with our comments, to assure that they becone a part of
this docket as well.

It is the hope of PMAA, as well as the request of
several nenbers of the |IST Transportation Conference that a
program simlar to the one outlined in the January 29, 1997
rule, which is attached, fit confortably within the
constructs of the rule we discuss here today.

Thank you.
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MR. BRENNAN. Thank you very nuch. That's a very
intriguing idea about this review board. | hope when you
subnmit, or if you do get a chance to submt further coments
to the docket, you might flesh that out and see how t hat
m ght be strategically done.

MS. MANOS :  Well, as has been nentioned before in
the comments, we don't believe that this provision and
ot hers should be used exclusively for regulatory relief.

The pilot program | anguage should be used to collect
statistically significant data sets in order to use for
further rul e-makings.

It's very clear the trouble we've had in talking
to Congress, as well as Federal Hi ghway Adm nistration,
about we would like under the hours of service regul ations,
that we need nore statistically valid data, especially in
this specific industry. And that's what we're trying to
acconplish with this data set.

MR BRENNAN: You say this project failed. |
don't know that it failed, it's just that it's got to get
of f the ground. Did you suffer any kind of hardshi p because
of it, because it didn't get off the ground soon enough, do
you t hink?

M5.  MANCS: Har dshi p from what perspective? The

trade association spent a great deal of resources in

“ devel oping the program |obbying the program working with
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Federal H ghway Adm nistration, working with the state
agenci es.

It was one where state agencies had to petition in
working with nmenbers of a regulated community to get them
si gned up. It was a very big project for us that we were
very proud to have done in the fact that it sort of failed
at the last mnute due to a nunber of reasons.

It was very disheartening to us, and that's why
we' ve nmoved aggressively toward trying to get it again. |
mean, we were so close, alnost there. | don't think froma
policy perspective we've suffered.

I think it makes our case even better at this
point in asking Federal H ghway Adm nistration to consider
such a pilot project. As they nove forward in their
sel ection and as they develop the rule we want to nake sure
that as this rule is developed that a pilot project simlar
to -- doesn't have to be exactly alike -- but simlar to the
one that we were given before, it's able to fit within the
constructs of this rule.

MR. BRENNAN: Once again, | also -- as | rem nded
the | ast speaker that we are having an hours of service rule
that is proceeding under a different heading. And | think
t hese probably are appropriate.

MS. MANOS. And we have submtted vol um nous

comrents to that rule-making, sir.
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M5.  HOCHMAN: | have one nore question about the
concept of review boards that naybe you can clarify if you
Wwite nore corments, Or your group can give it sone nore
thought. And that is, you suggested that they be created

for each one of the pilot exenptions or the pilot prograns.

Is that --

MS. MANOS :  Yes.

M. HOCHVAN: -- what you neant by that? So
you' d have separate review boards for any particular pilot
program that you mght --

MS. MANOS: That's what the thought was.

MS.  HOCHVAN: Rat her than one that judges the
whol e or creates conditions --

M5. MANCS: Exactly.

MS.  HOCHVAN: -- for the whole.

MS. MANOS : That's what the thought was, and |
apol ogi ze for not having gotten to nmy point when | started
tal king before.

But we would like a snmall group of people who
really, really care about the project, both w thin Federal
H ghway Administration at the particular states that are
affected and in the regulated conmunity.

And | didn't add in here safety individuals from
safety associations -- AAA, perhaps. But they would

certainly be welcome as well. To really give neaningful
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consideration to what we're doing, | nmean, we want to cone
out of here with a neaningful data set that can be used for
regulatory relief in this area, in hours of service, to
devel op conprehensive rules that provide the relief to the
i ndustry without sacrificing any type of safety.

W feel that if there is a small group of
dedi cated individuals who want to be there and who -- you
know, are going to give this meaningful consideration, that
at the end of the day we will have, as |'ve said before, a
nore neani ngful data set.

MR BRENNAN.  Thank you very nuch

M5. MANCS: Thank you.

MR, BRENNAN: Do we have anybody el se that w shes
to speak at this tine?

DR DONALDSON: | do.

MR. BRENNAN: M. Donal dson.

ADVOCATES FOR H GHVWAY AND AUTO SAFETY

DR DONALDSON: | don't have a statenent. Thanks
for letting nme talk, Paul. | wanted to address sone of the
things --

MR, BRENNAN: Coul d you identify yourself.

DR DONALDSON:  Yes. I'm Cerald Donaldson. |'m
the senior research director for Advocates for H ghway and
Auto Safety. And as | say, | appreciate the opportunity to

be able to nmake sone renarks.
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| wanted to nention a couple of itens that were
brought up earlier in testinmony today and then | wanted to
tal k about something which I think is lying in the
background which really hasn't been addressed by anyone
today which | think the agency is aware of.

And | think the agency has struggled with and
needs to be addressed in a straightforward and candid
manner, and whatever notice and final regulation is adopted
that will govern the use of waivers, exenptions, and pil ot
progr ans.

First of all, there was a nention with the first
wi tness of the day about not using exenptions for regulatory
relief.

I think that there are sonme people in this room
that can anticipate very well on the basis of their |ong
past experience that sinply having the atnosphere of the
climate for the agency right now of increased discretion and
flexibility in the award of waivers, exenptions and pil ot
prograns, that there is a strong potential that the agency
could suffer a flood tide of applications for waivers and
exenpti ons.

Pilot progranms is a different matter which has
heret of ore never been visited on the agency to the
proportions that mght be possible in the future.

And | think there's a |lot of people here that can
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see that com ng and perhaps we've even had an indication of
that here today. Wth that in mnd, |'d like to narrow the
focus down very quickly to the issue of waivers.

One of the things I'mworried about waivers is,
there was a remark nmade today about not using exenptions for
application to people who nade seasonal clains for the need
for sone formof regulatory relief.

And indeed, one of the problenms with advising the
agency of acting on the presunption that no safety
nmonitoring or safety reporting would be needed for waivers
is exactly the kind of atnosphere the agency woul d not want
to pronote.

Because it woul d encourage those types of people
who coul d take advantage of the waiver process, the three-
nmonth time [imt to cone in and ask for seasonal reliefs,
particularly for such things as the hauling of hazardous
materials which are agriculturally rel ated.

So | think with those remarks that issue speaks
for itself and that the agency has to be exceedingly
judi cious about how the shortest form of regulatory
exenmption, the three-nonth waiver, Wl be governed by its
procedures and its regul ations.

Because it wants to, in a sense, run in fact a
fairly tight ship on that so it doesn't have every Tom Dick

and Harry junping out of the woodwork and denmanding a short-
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term exenption, that is, a short-term waiver

Secondly, one of the things that | also worry
about in the conduct particularly of pilot prograns is how
the agency is going to use the concept of a perfornmance
st andard.

| for one, who have been involved with the Ofice
of Mdtor Carriers for many years and have tracked the
regul ati ons and the other policy statenents that have cone
out of OMC, | have never to this nonent ever gotten a clear
under standi ng of exactly what the OMC believes a perfornance
standard is.

At one tine, the kiss of death was given to the
notion of hard nunber standards, and yet now, today, and by
the agency itself, we have pried up as one of the nost
exenmpl ary indications of a performance standard, is a hard

nunmber acci dent rate.

So | don't know what to make of that. But one
thing that I amsure is that if a performance standard can
be or is a hard nunber accident rate -- as is the case right

now with the pending pilot program for single-unit trucks
bet ween 10,000 and 26,000 pounds, one of the things for sure
that we have to acknow edge here is that this performance

standard is being regarded by the agency now is not being a

hard nunber threshold, which if exceeded automatically

triggers ejection from participation in the program
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And | worry about that. | worry about that
because | don't know any |onger what it neans to invoke or
to enshrine a hard nunber accident rate if the agency's
gloss on it in its own notice is that this will give the
agency some pause and give grounds for reconsideration of
whet her the participants should continue in the program

What does the accident rate nmean if it is not the
basic threshold that a carrier has to either observe, or if
he crosses it, then he's out of the progran?

But the one that | really want to hit today is the
issue which I think has been loom ng |larger and |arger ever
since Congress has acted and we have participated in the
creation of a good deal of the narrative that's in Section
4007.

And that is, the T-Rex that's hiding in the closet
called Pilot Prograns in Science. O if you like, if you
want a 3-P versions, | call it the Pilot Program Paradox.

And the Pilot Program Paradox is that, yes, |
share the enthusiasm of the young |lady who was up here a
little while ago that I would like to have statistically
valid data sets com ng out of pilot prograns.

But we all have to acknow edge that the agency has
been saddled with -- and |I'm even going to be synpathetic
here -- an al nost insuperable problem by Congress where

Congress has said we want you to test innovative ways of how
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per haps sone regul ations mght be nodified or even
elimnated to see if there are both safety and economc
efficiencies for the industry.

And yet, at the same tine, we want you to mnim ze
the nunber of participants to the absolute |owest nunber
possible in order to control risk exposure. W want you to
nmake sure that either the highest standard of safety is
obtained or as the closest approxi mation thereof that you
can ensure.

And so, what you have here on your hands is an
agency that's been asked to conme up with regulatory policy
deci sions on the advisability of regulations, when we all
know the legal firmament that underlies the agency is that
the standards thenselves, by the nmere fact that they exist,
are legally presuned to have been necessary.

So when the agency says that it's going to allow
sone |apse in their observance or their prosecution in the
field, how are you going to cone up with any scientifically
valid results?

If you have to limt risk exposure, selectively
run through the potential participants that will conprise
the cohort for the field experience to those who have the
nost sterling safety records in which you have already
i ntroduced the nost fundanental confounding variables into

the study plan so there is no way on God's earth you could
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ever possibly have any scientifically valid results fromthe
experi ment.

This is sonething that the agency has to address.
| don't know exactly how you're going to address it. But if
you regard each pilot program as a test of the dictum that
all that succeeds is success and that each one is a unique
ad hoc enterprise, the agency will have every one of its
pilot prograns riven with controversy because you wll be
caught between the rock and the hard pl ace.

The rock is probably going to be the industry
demandi ng sone form of regulatory exenption, and regarding
the pilot program it's sinply the testing stage where you
have to endure three years of a pilot programtill finally,
after the foot is in the door, your whole body can get
t hrough the door and the exenptions can be ratified in
perpetuity.

And the hard place, which are people like ne in
the safety community, Wwho are going to say you can only use
the results of this pilot program for anecdotal purposes;
they have no scientific validity whatever, you can't make
statistically valid inferences from them

And then we're going to have the sane controversy
that | think has basically paralyzed the pilot program from
10,000 to 26,000 pounds.

So that's the T-Rex in the closet and the agency
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must address this in a candidly and straightforward nmanner,
even if to acknow edge that for the tinme being it is not
sure exactly how it would reconcile the demands of sone
scientific issues, so scientific precision with which a
pil ot program has to be conducted and the need to be able to
test some innovative departures from the current regulatory
schene.

And lastly -- and this is an appendi x or an
addendum to those remarks -- the agency has sonething that
is a deficiency that's been going on for years and | think
both of you know what it is.

It was nentioned, for exanple, in notes that were
appended to the nmeeting of the expert panel regarding the
fati gue study a few years ago. The agency has no guiding
protocol for the ethics that govern the use of field
subjects and field experinents.

And right now, basically even though you are going
to try to run the gauntlet of the Congressional expectation
that you will mininize safety risk and try to elevate safety
to the possible -- the highest possible operating |evel
neverthel ess there are conditions out there which arguably
increase the risk both to the participants and to
t hemsel ves.

And the agency, unlike other agencies, does not

have an ethical protocol for the use of subjects in field
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experi ments. This is sonmething you have to do.

You just can't go on the way you have in the past.
And | think that it would be advisable for you to consider
addressing that, at least in the prelimnary way. You
certainly couldn't conme to any conclusions that would be
per manent over the next two or three nonths in the notice
that you finally issue pursuant to this public neeting on
the topic of Section 4007.

And with that, | think I'11 just cl ose.

MR.  BRENNAN: Thank you very much. As usual, you
put us between a rock and a hard place because you woul d
have us frozen in tinme permanently, according to what you're
sayi ng here because all those regul ations which arose from
the firmanent in some past history and were never supported
by any kind of scientific data can never be changed because
we can never conme up to satisfy your requirenent for
scientifically established data sets and everything.

So how do we get out of where we are?

DR DONALDSON: Well, as you saw today, even the
industry is calling for, quote, scientifically valid data
sets. But no, | agree.

| agree that pilot prograns are sonething to sone
extent that do not demand and cannot demand scientific
preci sion because the agency cannot neet both public and

Congr essi onal expectations of mnimzing the safety risk for
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both the participants and all the traveling public that
shares the roads with notor carriers.

But the agency does have to do sonething in order
to be able to neet those safety denmands, and at the sane
time be able to get sone foundation for policy inferences
which isn't sinply on an anecdotal basis.

And if it's only on an anecdotal basis, then it's
going to have the controversy | referred to. I think that
there mght be a way between Scylla and Charybdis.

I don't know exactly how to navigate it, but the
agency definitely has a responsibility to do it and to neet
bot h demands si nul t aneously. It's a paradox, but the
paradox has to be addressed by you.

MR, BRENNAN: Thank you very nuch

Does anybody el se want to comment now? Ken?

MR. Pl ERSON: My nanme is Kenneth Pierson. I["ma
saf ety managenent consultant. For the past 10 years and for
the prior 30 years, | was an official with the Ofice of

Motor Carriers, the Bureau of Mdttor Carrier Safety, and at
the Interstate Commerce Conmm ssion, the Bureau of Motor
Carriers.

My remarks will be quite short. First, | am
concerned in the drafting of the rules that you do not draft
rul es of general applicability.

The notor carrier industry is a heterogeneous
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collection of business entities having nothing in comon
with each other except that they operate trucks on the
publ i c hi ghways.

And therefore, there is a need for a lot of
flexibility. One size does not fit all. In my experience,
it is possible to have standards that are flexible.

W nust always renenber that the job of governnent
is to govern. And in doing that, then there is a need for
di scretion or the use of discretion in these kinds of
affairs, obviously based on a record of need but certainly
not one in which the test is where there is so nuch
scientific data that it's a no-brainer.

There is a need for sone risk in the nane of
pr ogr ess. If one is to inprove notor carrier safety in this
nation and do it through experinentation wth unique and
novel ideas, there's a risk.

And | believe that the Congress and | believe that
t he Executive branch need to take that risk and not be
al ways so concerned about absol ute proof before the process
ever starts.

The next point 1'd like to nake is that regarding
paperwork and reporting. There should be a m ni num of
paperwork and reporting. Certainly sone of it is essential,
but certainly not to the degree all that mght be desirable

by the agency.
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| believe that the failure of the proposal to
wai ve certain provisions of the |og-keeping died on the vine
because of the excessive reporting and paperwork.

Finally, | would like to nake the point that
exenptions should be integrated into rul e-making as quickly
as possible. Except under the nost trying circunstances |'m
not supportive of renewals.

And as you have said in your definitions, they
shoul d be granted where it is leading to sonething, and that
somet hing should either be a termnation or the granting or
the rul e-making for a permanent rule.

Thank you for the opportunity to furnish these

conmrent s.
MR.  BRENNAN: Thank you, Ken. Any questions?
(No response.)
MR BRENNAN: Qur notice said that we would be
here all day and so we will be here all day, so in case

anybody shows up | ate.

W don't have any nore speakers on the schedul e
NOW. If there's nobody in the audience that wants to speak,
we will continue to be here and there will be sonebody in
the roomto direct everybody.

We'l| probably stay around for a little while now
and then adjourn for lunch and cone back at 1 o'clock to see

i f anybody has cone. And we'll |eave nessages here that we
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will be returning at |:00

So if anybody has anything further to add, 1'd
appreci ate them coming forward now Qherw se, you wil
have an opportunity later if you think of sonmething and you
want to cone back and nmake a point.

So we will be open for coment until 5 o' clock --
isit 50 clock? Until 4 o clock this afternoon. And we'll
be in this room and sonebody will be here to direct anybody
comng as to when we will be adjourning -- resum ng.

(Whereupon, at 10:30 a.m, the neeting was

concl uded.)
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